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2. Preventing Gender-based Violence in Myanmar (idea.int)

3. Southeast Asia Globe, “As the crisis in Myanmar continues, no justice for victims of sexual violence” (5
October 2022).

4. UNOCHA, ‘Myanmar: Humanitarian Update No. 25’ (30 December 2022).

5. “Displaced Women, Children Face ‘Humanitarian Crisis’ Following Myanmar Coup,” Radio Free Asia, 13 May
2021

6. https://www.rfa.org/english /news/myanmar/idps-05132021200911.html
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9. The Karenni women’s groups estimate that women comprise 35-40% of the IDP population and children 30%.
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12. ND-Burma, "Human Rights Documentation Manual Series: Documenting Arbitrary Arrest and Detention in Burma”
(October 2008). See also UN Working Group on Arbitrary Detention, ‘Deliberation No. 9 concerning the definition and
scope of arbitrary deprivation of liberty under customary international law’ (24 December 2012) UN Doc A/HRC/22/44.
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13. Two weeks after the attempted coup, the junta amended article 505 of the Penal Code to significantly broaden its
scope and silence its critics. See Free Expression Myanmar, “505A Act of Revenge: Review of Myanmar Coup Speech
‘Crimes’” (January 2022).
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15. Crimes Against Humanity Perpetrated by the Armed Wing of the Junta in Burma Since the 2021 Coup (July
32§00

14. ND-Burma, “Human Rights Documentation Manual Series: Documenting Torture and Other Forms of
2022) and Fortify Rights, ‘

Ill-Treatment in Burma” (November 2008).

Coup d’Etat’ (March 2022).
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16. ND-Burma, “Human Rights Documentation Manual Series: Documenting Killings and Disappearances in

Burma” (October 2008).
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17. ND-Burma, "Human Rights Documentation Manual Series: Documenting Forced Labor in Burma” (November 2008).

18. See for example, Karen Human Rights Group, “Undeniable: War crimes, crimes against humanity and 30
years of villagers’ testimonies in rural Southeast Burma” (December 2022) and Chin Human Rights Organisa-

tion, “Collective Punishment: Implementation of “Four Cuts” in Mindat Township” (March 2022).
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19. International Committee of the Red Cross. See <https://casebook.icrc.org/glossary/human-shields>.
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<https://casebook.icrc.org/glossary/human-shields>
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21. For a detailed account of weapons and ammunition used by junta forces, see Special Advisory Council for

20. See <https://www.icrc.org/en/document/ihl-rules-of-war-fag-geneva-conventions> and <https://ssd. pro-
Myanmar,“Fatal Business: Supplying the Myanmar Military’s Weapon Production” (16 January 2023).
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https://www.icrc.org/en/document/ihl-rules-of-war-faq-geneva-conventions> and <https://ssd. protectingeducation.org/
https://www.icrc.org/en/document/ihl-rules-of-war-faq-geneva-conventions> and <https://ssd. protectingeducation.org/
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22. Article 8 (2)(e)(iv) of the Rome Statute and ICC Elements of Crimes, (2011) Article 8 (2)(e)(iv).
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23. ICRC, Customary International Humanitarian Law Rule 71. The use of weapons which are by nature

indiscriminate is prohibited.
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24. Amnesty International, “Myanmar: Military’s use of banned landmines in Kayah State amounts to war
C

crimes” (20 July 2022).



https://www.amnesty.org/en/latest/news/2022/07/myanmar-militarys-use-of-banned-landmines-in-kayah-state-amounts-to-war-crimes/
https://www.amnesty.org/en/latest/news/2022/07/myanmar-militarys-use-of-banned-landmines-in-kayah-state-amounts-to-war-crimes/
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26. ND-Burma, “Human Rights Documentation Manual Series: Documenting Forced Relocation in Burma”
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(October 2008).
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29. See ICC ‘How the Court works’ available at <https://www.icc-cpi.int/about/how-the-court- works#:~:text=-
may%20be%2oreleased.-,Jurisdiction,jurisdiction%200f%20the%20Court%3B%200r> accessed
30. See NUG Announcement No. (5/2022) available at <https://gov.nugmyanmar.org/2022/03/22/ announce-
ment-no-5-2022-statement-on-the-determination-by-the-united-states-government-of-genocide-and-
crimes-against-humanity-against-the-rohingya/> accessed 12 December 2022.
31. A recent legal opinion by Ralph Wilde of the University College London argues that the ICC is both entitled
and legally required to accept the NUG’s Declaration under Article 12(3) of the Rome Statute. The opinion was
endorsed by 17 other eminent jurists. See Legal Opinion available at <https://the-world-is-watching.org/wp-
content/uploads/2022/08/Wilde-Burma-ICC-opinion-15-Aug.pdf> accessed 12 December 2022.
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32. A third avenue would be establishing an ad hoc international criminal tribunal through the UN General
Assembly or the UN Human Rights Council. See Special Advisory Council for Myanmar, “Briefing Paper:
Myanmar and the International Criminal Court” (15 December 2022). A fourth avenue is under the principle

of universal jurisdiction, which holds that some crimes - such as genocide, crimes against humanity and war
crimes - are so horrific that they can be tried anywhere. The principle allows national courts in third countries
to address international crimes occurring elsewhere, provided that the third country has adopted legislation
recognizing the relevant crimes and authorizing their prosecution.

33. Common Article 3 of the 1949 Geneva Conventions sets out the rules applicable to non-international armed
conflicts. See International Committee of the Red Cross, ‘The Geneva Conventions of 1949 and their Additional
Protocols’ available at <https://www.icrc.org/en/doc/war-and-law/treaties-customary-law/geneva-conventions/
overview-geneva-conventions.htm> accessed 12 December 2022. Although Common Article 3 article does

not provide a detailed definition of ‘non-international armed conflicts’, commentary by the International
Committee of the Red Cross (ICRC) sets out two requirements for a situation to be classified as such. Firstly,
the hostilities must reach a minimum level of intensity. For example, in a situation where a State is obliged

to use military force against a non-state armed group rather than its police force. Secondly, non-state armed
groups involved in the conflict must be considered as “parties to the conflict”, meaning that they possess
organized armed forces. For example, these forces have to be under a certain command structure and have

the capacity to sustain military operations. See <https://casebook.icrc.org/glossary/non-international-armed-
conflict> accessed 17 November 2022. See also Prosecutor v. Dusko Tadic, ICTY, Case No. IT-94-1-AR72, Decision
(Appeals Chamber), October 2, 1995 [70] and more recently, Prosecutor v. Lubanga, ICC T. Ch. [, Judgment, ICC-
01/04-01/06, 14 March 2012 [533-538] and Prosecutor v. Katanga, ICC Tr. Ch. II, Judgement, ICC-01/04-01/07-3436,
7 March 2014 [1183-1187].

34. ICRC, Customary International Humanitarian Law Rule 55. Access for Humanitarian Relief to Civilians in
Need.
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35. ICRC, Customary International Humanitarian Law Rule 1. The Principle of Distinction between Civilians and
Combatants. Rules 7. The Principle of Distinction between Civilian Objects and Military Objectives 8. Definition
of Military Objectives and 9. Definition of Civilian Objects. See <https://ihl-databases.icrc.org/customary-ihl/
eng/docs/vi_rul> accessed 17 November 2022.

36. ICRC, Customary International Humanitarian Law Rules 11. Indiscriminate Attacks and 12. Definition of
Indiscriminate Attacks and 14. Proportionality in Attack, op. cit.

37. Articles 8 (2) (c) (i-iv) and 8 (2) (e) (i-xv). Rome Statute of the International Criminal Court (Rome Statute),
adopted July 17, 1998,2187 UNTS 9o, U.N. Doc. A/CONF.183/9 (2002).

38. ICC Rome Statute, Article 30. See also International Criminal Court, Elements of Crimes, (2011) Articles 8(2)
(c) and 8(2)(e).

39. ICC Elements of Crimes, Article 7 Introduction.
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40. Prosecutor v. Bemba, ICC PT. Ch. II, ICC-01/05-01/08-424, Decision Pursuant to Article 61(7)(a) and (b) of
the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009 [83]
and Prosecutor v. Katanga and Ngudjolo, ICC PT. Ch. [, ICC-01/04-01/07-717, Decision on the Confirmation of
Charges, 30 September 2008 [395].

41. Prosecutor v. Katanga and Ngudjolo, ICC PT. Ch. I, ICC-01/04-01/07-717, Decision on the Confirmation

of Charges, 30 September 2008, [394] Prosecutor v. Gbagbo, ICC PT. Ch. ], Decision on the Confirmation of

Charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 June 2014, [223]
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42. The ICC regards a civilian as anyone who is not a member of the State or non-State armed forces. In case of
doubt an individual must be considered a civilian. A civilian population is described as all civilians, as opposed
to members of armed forces and any other legitimate combatants. Moreover, the presence among the civilian
population of individuals who are combatants does not deprive the entire population of its civilian character.
However, the ICC will take into account factors such as the number and the behavior of the fighters present
among the population. Klamberg (ed), Commentary on the Law of the International Criminal Court, (201y)
Torkel Opsahl Academic EPublisher Brussels, 165.

43. Article 8 (2)(e)(i) of the Rome Statute.

44. Klamberg (ed), Commentary on the Law of the International Criminal Court, op. cit. 164.

45. Prosecutor v. Ntaganda, ICC PT. Ch. II, ICC-01/04-02/06-309, 9 June 2014 [46].
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46. Prosecutor v. Katanga, ICC PT. Ch. [, ICC-01/04-01/07-55, 6 July 2007 [37] and Prosecutor v. Katanga, ICC Tr.
Ch. II, Judgement, ICC-01/04-01/07-3436, 7 March 2014 [799].

47. Prosecutor v. Mbarushimana, ICC PT. Ch. [, Decision on the Confirmation of Charges, ICC-01/04-01/10- 465-
Red, 16 December 2011, [143] and Prosecutor v. Martic (Case No. IT-95-11-R61), ICTY T. Ch., Decision, 8 March 1996
[15-17].

48. Article 13(2) of Additional Protocol II to the 1949 Geneva Conventions, UNTS No. 17513, vol. 1125, p. 609.
Klamberg (ed), Commentary on the Law of the International Criminal Court, 164.

49. Article 8 (2)(e)(iv) of the Rome Statute and ICC Elements of Crimes, (2011) Article 8 (2)(e)(iv).
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50. A school may become a legitimate military target if it is used to store weapons, for example. However, before
a party to a conflict can respond by attacking, it has to give a warning with a time limit, and the other party

has to have ignored that warning. International norms are developing in this area. 116 States have endorsed the
Safe Schools Declaration, to end the military use of schools and to protect education amid armed conflict. See
<https://www.icrc.org/en/document/ihl-rules-of-war-faq-geneva-conventions> and <https://ssd. protectingedu-

cation.org/>.
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51. ICRC, Customary International Humanitarian Law Rule 52. Pillage is prohibited. ICC Rome Statute, Article
8(2)(e)(v).

52. Article 8 (2)(c)(i) of the Rome Statute and ICC Elements of Crimes, (2011) Article 8 (2)(c)(i)

53. See for example, Chin Human Rights Organisation, ‘Collective Punishment: Implementation of “Four Cuts”
‘ (March 2022), Karen Human Rights Group, Undeniable: War crimes, crimes against humanity and 30 years of
villagers testimonies in rural Southeast Burma” (December 2022), Assistance Association of Political Prisoners-
Burma, “Accountability for the Junta Criminals”: Evidence of Crimes Against Humanity Perpetrated by the
Armed Wing of the Junta in Burma Since the 2021 Coup (July 2022),

54. See <https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=26885&LangID=E> and
<https://iimm.un.org/wp-content/uploads/2021/08/A HRC 48 18 E.pdf> and <https://www.hrw.org/
news/2021/07/31/myanmar-coup-leads-crimes-against-humanity>
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55. Rule 99. See <https://ihl-databases.icrc.org/customary-ihl/eng/docs/vi_rul rulegg> accessed 12 December
2022.

56. ICC Rome Statute, Article 7(1)(e).

57. AAPP, Daily Briefing in Relation to the Military Coup (30 December 2022)

58. Fortify Rights, * “Nowhere is Safe”: The Myanmar Junta’s Crimes Against Humanity Following the Coup d'Etat’
(March 2022). See also Assistance Association of Political Prisoners-Burma, “Accountability for the Junta Criminals™:
Evidence of Crimes Against Humanity Perpetrated by the Armed Wing of the Junta in Burma Since the 2021 Coup
(July 2022).
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59. ICC Elements of Crimes, Article 8(2)(c)(i)-4.

60. See AAPP, Fortify Rights, CHRO, and KHRG reports previously cited, as well as Amnesty International,

‘ “Bullets Rained From the Sky”: War Crimes and Displacement in Eastern Myanmar’ (May 2022).

61. International Committee of the Red Cross. See < https://casebook.icrc.org/glossary/human-shields>. In the
context of non-international armed conflicts, Additional Protocol Il provides that persons who are deprived
of their liberty for reasons related to the armed conflict “shall, if made to work, have the benefit of working
conditions and safeguards similar to those enjoyed by the local civilian population”. Rule 95. Uncompensated
or abusive forced labor is prohibited. See <https://ihl-databases.icrc.org/en/customary-ihl/vi/rulegs> accessed
13 December 2022. See also Prosecutor v. Simic, IT-95-17/1-T, Judgment (Trial) [90].
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62. Prosecutor v. Simic, ICTY, IT-95-17/1-T, Judgment (Trial) [91].

63. Prosecutor v. Blaskic, ICTY, Case No. IT-95-14-T, Judgment, Trial Chamber I, March 3, 2000 [716]. See also
Prosecutor v. Kordic and Cerkez, ICTY, Case No. IT-95-14/2-T, Judgment, Trial Chamber III, February 26, 2001
[256].

64. Article 8 (2)(c)(i) of the Rome Statute and ICC Elements of Crimes, Article 8 (2)(c)(i)(3).

65. Prosecutor v. Kunarac et al,, IT-96-23/1T-96-23/1, Judgment, 22 February 2001, [541-542].

66. ICC Elements of Crimes, Article 7(1)(c). In its judgment in the Kunarac et al case, the ICTY found that forced
or compulsory labour can rise to the level of enslavement as a crime against humanity.

67. SCSL, Prosecutor v. Taylor, SCSL-03-1-T, Judgment, 18 May 2012, [1663, 1764].
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68. ICC Elements of Crimes, Article 7 (1) (k).

69. Katanga and Ngudjolo, ICC PT. Ch. I, Decision on the Confirmation of Charges, ICC PT. Ch.

[, ICC-01/04-01/07-717, 30 September 2008 [448].

70. Rule 71. The use of weapons which are by nature indiscriminate is prohibited. See < https://ihl-databases.

icrc.org/en/customary-ihl/vi/rule7i#Fn _8ACA2B68 00035> accessed 13 December 2022.

71. Human Rights Watch, ‘Libya: Russia’s Wagner Group Set Landmines Near Tripoli; ICC Prosecutor

Should Investigate Use of Unlawful Mines, Booby Traps’ (31 May 2022) available at < https://www.hrw.org/
news/2022/05/31/libya-russias-wagner-group-set-landmines-near-tripoli> and Amnesty International, ‘Myan-
mar: Military’s use of banned landmines in Kayah State amounts to war crimes’ (20 July 2022) available at
<https://www.amnesty.org/en/latest/news/2022/07/myanmarmilitarys-use-of-banned-landmines-in-kayah-
state-amounts-to-war-crimes > accessed 13 December 2022.
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