Who is getting charged?
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Sexual Relationship Type*:
. 77% of cases involved straight sexual relationships
. 21% of cases involved gay (MSM) sexual relationships
. 2% of cases involved sexual relationships with both men and women

Race: Sex:
. 53% Black . 1% Asian . 90% Male
. 45% White . 1% Hispanic . 10% Female

Age at Arrest:
. Range of 18 years old to 63 years old
. Average age of 36.2 years old

Q .
Top 5 Indiana Counties with Cases: - 2 R
. 43% of cases were in Marion County
. 16% of cases were in Monroe County
. 3% of cases were in Vigo, Madison and Huntington Counties
. 38% of cases were in 17 counties that each had 1 case

* “Straight” indicates opposite-sex partners, “gay” indicates same-sex partners,
‘bisexual” indicates both opposite- and same-sex partners.

Enforcement of Indiana’s

Criminal HIV Nondisclosure Law

Research Framework - What is Stigma?

STRUCTURAL STIGMA
discriminatory social structures,
laws and policies
Ny 4
INTERPERSONAL STIGMA P n -
A person’s biased or discriminatory i

actions toward another.

INDIVIDUAL STIGMA
Internalization of stigma
Self stigma

Which data were used?

- Sources: Indiana Court Services, MyCase Records,
Probable Cause Affidavits, associated with:

- Indiana’s HIV/HBV Non-Disclosure Laws:
Health Code §16-41-7-1 [Enacted 1989]
Criminal Code §35-45-21-3 [Enacted 1998]

« N=61 cases between 1998 and 2024

What are some key take aways?

- Stigma is a major barrier to disclosure for many who get charged,
but especially for men having sex with women.

- Some are being charged for low to no risk sex acts, even though
the law only applies to high-risk acts.

- Disproportionate enforcement--no cases involving HBV. PRNEPY
. Lack of legal literacy--many waived their miranda rights. m

- Non-disclosure appears to happen more often than not.
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Questions: Phoenix Schlebecker, phschleb@iu,edu | Dr. Carrie Foote, foote@iu.edu



1. They Must Know
Their HIV+ Status

§16-41-7-1(d):

Individuals with [HIV] who
know of their status as an
individual with [HIV] have a
duty to inform™ a person at
risk of the following: The
individual with [HIV]'s status.
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2.They Must Engage in
"High Risk Activity"

Defined in §16-41-7-1(b)
as: Sexual contact that has
been epidemiologically
demonstrated, as
determined by the CDC, to
bear a significant risk of
transmitting [HIV]. -.. .

3.They Must Fail to Inform
a "Person at Risk"

Defined in §16-41-7-1(c) as:
(1) past and present sexual
partners who may have
engaged in high risk activity;
or (2) sexual partners before
engaging in high risk
activity; with a

. L2
person with [HIV]. &_
iy

Preliminary Findings

Evidence Used For Arrest

Two main types of evidence are used
to prove someone had prior knowledge
of their HIV+ status:

. Private Health Information, such as

medications discovered by a partner

or medical paperwork, that is
otherwise protected under HIPAA.

- Records subpoenaed from the IN

Dept. of Health (IDOH), including HIV

testing records and Duty to Inform*
forms historically required to be
signed when a person tests HIV+.

There were mixed results in regards to
evidence of "high risk activity".

- Key details such as condom use,
undetectable status, etc. needed to
evaluate transmission risk were not
always included in the PCAs.

- Evidence was entirely based on
victim allegations if the defendant
was not interviewed by law
enforcement.

Non-disclosure constitutes the criminal
act, but the crime lies in failing to inform
someone at risk—a condition that exists
only with high-risk activity.

« Among those who talked to police,
majority admitted nondisclosure.

- When not interviewed by the police,
merely alleging non-disclosure and
proving the person knew they were
HIV+ has often sufficed for arrest.

*In 2020, Duty to Warn; "warn” was
replaced with "inform" in Code.

Emerging Patterns

- No cases involved people with HBV or nondisclosure to IDU partners.

- There’s evidence of the defendant being on HIV treatment or in HIV

care in at least 39% of cases. In another 5% of cases, the defendant is
prescribed HIV medications but isn’t taking them consistently.

- In 8.2% of cases, the defendant actually claimed to be undetectable or

to have a low viral load.

- In 33% of cases, the “Duty to Inform” forms that PLWH in Indiana have
historically been required to sign were used to aid in prosecution.

- In 36% of cases, defendants waived their Miranda Rights and made a
statement to law enforcement.
o In 59% of these cases, defendants actually admitted to not
disclosing their HIV status prior to sex.
o On the other hand, 9% of defendants claimed that they did disclose
their HIV status, and 18% denied having had sex with the alleged
victim at all.

. At least 16.4% of cases involved an allegation that HIV transmission
had occurred—though it's often impossible to prove that the alleged
victim acquired HIV from the defendant.

. In only 2 (3.5%) cases does the defendant actually express they had a
malicious intent to transmit HIV to their sex partner. In one case the
defendant later admits to having said it out of anger.
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