
 
 
 
Practice Guide for: 
Indiana’s HIV Failure to Inform Criminal Law 
Revision 1.2 June 2026 
 
This guide covers cases involving the following statutes:  
● IC 16-41-7-1 (“Communicable Disease: Duty to Inform” or DTI) 
● IC 35-45-21-3 (“Failure of Individuals with Serious Communicable Disease to Inform or FTI)  

Indiana's HIV disclosure statutory framework operates through two interrelated statutes:  
IC 16-41-7-1 (“DTI”) within the Health Code establishes the legal duty to disclose, while IC 35-
45-21-3 (“FTI”) in the Criminal Code criminalizes violations of that duty. A “reckless” violation 
constitutes a Class B misdemeanor, while a “knowing” or “intentional” violation constitutes a 
Level 6 felony. 

DTI duty → FTI liability 
This guide is designed primarily as an element-based screening framework to assist defense 
counsel in evaluating whether the State can establish each DTI statutory element of an FTI 
offense beyond a reasonable double. Supporting materials, including CDC and medical 
guidance, mens rea considerations, discovery suggestions and litigation tools, are provided in 
appendices. The guide focuses on provisions that have been enforced in Indiana, with particular 
attention to the “high-risk activity” element, as revised in 2020.1 See Appendix D for provisions 
with no known enforcement history. 
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1 HEA1182-2020 amendment to IC 16-41-7-1 significantly changed the DTI/FTI framework by defining 
“High-Risk Activity" according to CDC medical transmission information standards. 
https://iga.in.gov/legislative/2020/bills/house/1182/details   

https://iga.in.gov/laws/2025/ic/titles/16#16-41-7-1
https://iga.in.gov/laws/2025/ic/titles/35#35-45-21-3
https://iga.in.gov/legislative/2020/bills/house/1182/details
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1. Element-Based DTI/FTI Framework: Post-2020 Amendment 
Purpose: Assist defense counsel in evaluating whether the State can establish each element of 
an FTI offense beyond a reasonable doubt. 
Indiana’s disclosure statutes require the State to prove the following elements: 

● Element 1: The defendant knew their HIV-positive status prior to the alleged CDC 
defined “High-Risk Activity”   

● Element 2: The defendant engaged in CDC-defined “High-Risk activity” with a “Person at 
Risk.” 2  

● Element 3: The defendant failed to inform (i.e., disclose to) the “Person at Risk” of their 
HIV status prior to the “High-Risk” activity. 

The three elements are all essential to establish that the underlying duty arose and was 
breached, but the critical mens rea distinction turns on the defendant's mental state at the time 
of the failure to disclose (Element 3), not on the act of engaging in the sexual activity itself 
(Element 2).  
 
See Appendix A for CDC and medical guidance on high-risk activity and Appendix B for 
additional discussion of mens rea considerations.  

Statutory Element 1: Knowledge of HIV Status 
The State must prove beyond a reasonable doubt, through admissible evidence, that the 
defendant knew of their HIV-positive status at the time of the alleged high-risk activity.  

Questions for defense counsel to consider include:  
● What evidence does the State rely upon to establish knowledge of status? For example: 

○ Medical documents (e.g., prescriptions, lab results, appointment summaries); 
○ Indiana Department of Health records (e.g., DTI forms, case notes); 
○ Prior HIV testing; 
○ Statements made by the defendant. 

● Was the defendant adequately and directly informed of the diagnosis? 
● Are there issues regarding admissibility, authentication, hearsay, or foundation? 
● Is there evidence that the defendant misunderstood, questioned, or lacked awareness of 

the diagnosis or its significance? 
● Has the State established that the defendant knew of their HIV-positive status at the time 

of the alleged conduct? 
 

Bottom Line: Knowledge of HIV status should not be presumed. If the State cannot prove 
knowledge through admissible evidence, the DTI does not arise. 

 

 
2 IC 16-41-7-1(c) defines a person at risk by reference to engaging in a high-risk activity. 
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Statutory Element 2: High-Risk Activity with a Person at Risk 
Indiana’s disclosure statute applies only to “high-risk activity,” defined in IC 16-41-7-1(b) as 
“sexual or needle sharing contact that has been epidemiologically demonstrated, as determined 
by the Centers for Disease Control and Prevention (CDC), to bear a significant risk of 
transmitting HIV.”  

The State bears the burden of proving beyond a reasonable doubt that the alleged conduct 
constituted CDC-defined high-risk activity with a person at risk. 

Defense counsel should carefully evaluate whether the alleged conduct meets the standard of 
CDC HIV transmission risk. See Appendix A for a summary of CDC-recognized medical 
principles relevant to the 2020 amended definition of “high-risk activity” involving significant risk 
of transmission. 

Questions for defense counsel to consider include:  
 
 A. Identify the Alleged Conduct 

● What specific conduct is alleged? (e.g., condomless vaginal or anal sex, oral sex, etc.) 
● What route of biologically plausible exposure is claimed? (e.g., mucosal exposure during 

anal intercourse, oral mucosal exposure, etc.) 
● Do the charging and/or discovery documents identify how the conduct meets CDC-

defined risk criteria? 
General references to “sexual contact”, sexual activity, intercourse, or “exposure” should be 
examined carefully for specificity. In many cases, charging documents do not identify the 
particular conduct alleged, making it difficult to determine whether the conduct satisfies CDC-
defined high-risk activity. It’s important to force specificity early.  
 

B. Evaluate Whether the Conduct Poses a “Significant Risk” of Transmitting HIV  
CDC guidance recognizes that HIV transmission risk is route-specific and depends on biological 
conditions, not HIV status alone. A “significant risk” requires a recognized transmission pathway 
with a measurable, non-negligible risk of transmission. [See Appendix A, References 8-9.] 

● Does the alleged conduct involve a CDC-recognized transmission pathway?  
● Are there biological or medical factors that increase or decrease risk?  
● Does the alleged route of exposure present a significant risk of transmitting HIV under 

current CDC guidance?  
● Were risk-reduction measures used (e.g., condoms, PrEP)? 

CDC guidance states that HIV is not transmitted through spitting or casual contact and 
recognizes that oral sex carries little to no risk of HIV transmission. 
CDC risk assessments consider the route of exposure, viral load, and risk-reduction measures. 
Correct and consistent condom use and prescribed PrEP substantially reduce transmission risk 
and are relevant to determining whether alleged conduct created a CDC-defined “significant 
risk.” 
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C. Assess Medical Context at the Time of Alleged Conduct 
● Was the client receiving effective antiretroviral therapy (ART)? 
● Do medical records show sustained viral suppression 

(i.e., Undetectable=Untransmittable or U=U)? 
● Were risk-reduction measures used (e.g., condoms, PrEP)? 

According to CDC guidance, individuals who maintain an undetectable viral load (i.e., sustained 
viral suppression) do not sexually transmit HIV (U=U).  
The absence of same-day viral load testing does not automatically establish risk where 
longitudinal medical records document sustained viral suppression and ongoing treatment. 
 

D. Confirm That Risk Is Articulated, Not Assumed 
Defense counsel should determine whether: 

● The State has identified a CDC-recognized transmission pathway; 
● The State has explained the biological basis for “significant risk”; 
● The alleged risk is supported by medical evidence rather than inference; and 
● The State’s theory is consistent with current CDC guidance. 

HIV diagnosis alone does not establish transmission risk.  
Bottom Line: If the State cannot establish CDC-defined high-risk activity, the statutory element 
is not satisfied.  

Statutory Element 3: Disclosure/Nondisclosure 

The State bears the burden of proving beyond a reasonable doubt that the defendant failed to 
disclose their HIV-positive status to a person at risk before the alleged high-risk activity. 
Defense counsel should carefully evaluate the evidence relating to disclosure. 

Questions for defense counsel to consider include: 

● What evidence does the State rely upon to establish nondisclosure? For example: 
○ Testimony of the complaining witness; 
○ Statements by the defendant; 
○ Text communications before or after the encounter;  
○ Third party testimony. 

● What evidence supports disclosure did occur? For example:  
○ Text messages, emails, social media communications, or other records; 
○ Third party witnesses who observed or were informed of disclosure;  
○ Prior discussions on HIV status, testing, treatment, or risk reduction measures;  
○ Evidence that the complaining witness already knew or believed the defendant 

was living with HIV prior to the encounter. 
● Are there statements to medical providers, caseworkers, or others relevant to disclosure? 
● Are there inconsistencies in witness statements or prior accounts regarding disclosure? 

 
Bottom Line: Because disclosure conversations often occur in private and are rarely 
documented, disclosure or nondisclosure may be difficult to prove or disprove. Both may be 
established through direct or circumstantial evidence. Nondisclosure should not be presumed 
from the absence of documentation, and the State must prove beyond a reasonable doubt that 
disclosure did not occur prior to the alleged high-risk activity.  
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2. Summary of Statutory Elements & Defense Considerations 
 
Table 1. Element-Based DTI/FTI Screening Based Framework  

Element State Must Prove  Common Evidence 3 Defense Question 
Examples 

Element 1: 
Knowledge of 
Status 

Defendant knew of 
their HIV-positive 
Status at the time 
of the alleged 
conduct. 

Medical or HIV 
testing records, IDOH 
records, defendant 
statements. 

● Is there admissible 
evidence of knowledge 

● Was the defendant 
informed of the 
diagnosis? 

● Are there hearsay or 
authentication issues? 

Element 2: 
High-Risk 
Activity 1 

Defendant 
engaged in CDC-
defined high-risk 
activity with a 
person at risk. 

Complaining witness 
testimony, medical 
(e.g. viral load, ART) 
records, expert 
testimony, CDC 
guidance. 

● Does the alleged conduct 
satisfy current CDC 
standards for high-risk 
activity?  

● Was there a recognized 
transmission pathway? 

● Was the defendant virally 
suppressed (U=U)? 

● Were risk reductions 
measures used? 

Element 3: 
Disclosure / 
Nondisclosure 2 

Defendant failed to 
inform the person 
at risk of their HIV-
positive status 
prior to the alleged 
high-risk activity.  

Complaining witness 
testimony, defendant 
statements, text 
messages, 3rd party 
witnesses. 

● Is there evidence of 
disclosure?  

● Does the case rest solely 
on witness credibility?  

● Is there corroborating 
evidence? 

1 See Appendix A: CDC and Medical Guidance on "High-Risk Activity” Post 2020 
Amendment," for CDC-recognized medical principles, transmission pathways, risk-reduction 
factors, and supporting references relevant to the statutory definition of "high-risk activity." 

2 See Appendix B: Mens Rea Considerations, for discussion of the mental-state requirements 
under IC 35-45-21-3 and factors that may bear on whether the alleged conduct was reckless, 
knowing, or intentional. 

3 See Appendices C & E for suggested discovery requests, motions and related litigation tools. 
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Appendix A. CDC and Medical Guidance on “High-Risk 
Activity”: Post-2020 Amendment  
Purpose: This section summarizes CDC-recognized medical principles relevant to evaluating 
whether alleged conduct constitutes “high risk activity” under Indiana’s DTI disclosure statute. 
[1-9] Note: [#] indicates a CDC Reference at the end of this section starting on page 8. 

The statute (IC 16-41-7-1) defines “high-risk activity” as “sexual or needle sharing contact that, 
has been epidemiologically demonstrated, as determined by the Centers for Disease Control 
and Prevention (CDC), to bear a significant risk of transmitting HIV”.  

Indiana law requires evidence of “high-risk activity.” CDC guidance recognizes that HIV 
transmission occurs along a spectrum of risk and that some activities pose little to no risk of 
transmission. For any sexual act, there is no risk when a person is virally suppressed. Defense 
counsel should evaluate whether the State has established, through current CDC guidance and 
medical evidence, that the alleged conduct meets the statutory definition of high-risk activity. 

General HIV Transmission Science 

A. HIV Transmission Requires a Recognized Biological Route 
According to the CDC, HIV is transmitted only through specific bodily fluids, including blood, 
semen, vaginal fluids, rectal fluids, and breast milk. Transmission requires those fluids to 
contact a mucous membrane, damaged tissue, or the bloodstream. HIV status alone does 
not establish transmission risk.[1] 

B. HIV Is Not Transmitted Through Saliva or Casual Contact 
CDC guidance states that HIV is not transmitted through saliva, spitting, kissing, sweat, 
tears, or casual contact.[1]  

C. CDC Guidance Regarding Oral Sex 
CDC guidance also recognizes oral sex as posing little to no risk of HIV transmission (See 
Table 2). For transmission to occur, unusual circumstances would generally be required.[1] 3 

D. Sustained Viral Suppression Prevents Sexual Transmission (U=U) 
The CDC recognizes that individuals who maintain sustained viral suppression through 
effective antiretroviral therapy (ART) do not transmit HIV through sexual activity. [2] This 
principle, commonly referred to as “Undetectable = Untransmittable” (U=U), is incorporated 
into CDC Prevention guidance and reflects broad scientific consensus.[3] (See Table 2) 

E. Viral Suppression Is Evaluated Longitudinally 
CDC clinical guidance evaluates viral suppression through routine lab monitoring over 
time.[4]   

Federal clinical guidelines recommend periodic viral load monitoring (generally every 3–6 
months in stable patients).[5] 
 

 
3 An example of an unusual circumstance might be oral sex resulting in “ejaculation in the mouth, 
combined with mouth ulcers, bleeding gums, or the presence of other sexually transmitted infections 
(STIs), can theoretically increase transmission chances”.[1] 

https://iga.in.gov/laws/2025/ic/titles/16#16-41-7-1
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The absence of laboratory testing on the precise date of alleged conduct does not, by itself, 
establish HIV transmission risk where recent records document sustained viral suppression 
and ongoing treatment. 

F. Risk-Reduction Measures Affect Transmission Probability 
CDC risk assessment tools evaluate transmission probability based on route of exposure, 
viral load, and risk-reduction measures. [8-9] The CDC recognizes that: 

● Correct and consistent condom use substantially reduces HIV transmission risk.[6] 
● Pre-exposure prophylaxis (PrEP) significantly reduces the risk of acquiring HIV when 

taken as prescribed.[7] 

Because the statute incorporates CDC-defined “significant risk,” these medically recognized 
risk-reduction factors are relevant when evaluating whether alleged conduct meets the 
statutory threshold (for example, see Table 1).4 

 

Table 2. CDC Guidance Regarding Sexual Transmission 

 

Bottom Line: High-risk activity is defined by reference to CDC standards and the State bears 
the burden of proving beyond a reasonable doubt that the alleged conduct satisfies that 
definition. Because the statutory definition of a "person at risk" is tied to engagement in high-risk 
activity, the State's inability to establish CDC-defined high-risk activity may also undermine proof 
that a person at risk existed under the statute. 

Where the alleged conduct does not involve a CDC-recognized transmission pathway, or where 
medical context negates significant risk under CDC guidance, defense counsel should carefully 
evaluate whether Element 2 involving “high-risk activity” has been established. [1]  

 

 
4 A significant risk of HIV transmission refers to specific, biologically proven exposure routes with a 
measurable, non-negligible probability of passing the virus. It dictates when preventative measures, like 
Post Exposure Prophylaxis (PEP), are needed and distinguishes substantial risks from "negligible" 
theoretical risks. [8-9] 
5 These percentages are in the context of a detectable HIV viral load. 

 
Activity 

Risk-Per-Exposure 
Without a Condom [1,9]5 

Risk-Per-Exposure with an 
Undetectable Viral Load [2-3] 

Receptive Anal Intercourse 1.38% 0% 
Insertive Anal Intercourse 0.11% 0% 
Receptive Penile-Vaginal Intercourse 0.08% 0% 
Insertive Penile-Vaginal Intercourse 0.04% 0% 
Receptive & Insertive Oral Intercourse Low-None 0% 
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CDC References  

1. Centers for Disease Control and Prevention, How HIV Spreads 
https://www.cdc.gov/hiv/causes/index.html Nov 2024 

2. Centers for Disease Control and Prevention, HIV Treatment as Prevention 
https://www.cdc.gov/hivpartners/php/hiv-treatment/index.html Oct 2024 

3. Centers for Disease Control and Prevention, Treating HIV, 
https://www.cdc.gov/hiv/treatment/index.html Apr 2024 

4. Centers for Disease Control and Prevention, Clinical Care of HIV (HIV Nexus) 
https://www.cdc.gov/hivnexus/hcp/clinical-care/index.html Apr 2026 

5. U.S. Department of Health and Human Services, NIH Clinical Info, Plasma HIV-1 RNA (Viral 
Load) and CD4 Count Monitoring 
https://clinicalinfo.hiv.gov/en/guidelines/hiv-clinical-guidelines-adult-and-adolescent-
arv/plasma-hiv-1-rna-cd4-monitoring Sep 2025.  

6. Centers for Disease Control and Prevention, Preventing HIV with Condoms 
https://www.cdc.gov/hiv/prevention/condoms.html  Apr 2024 

7. Centers for Disease Control and Prevention, Clinical Guidance for PrEP (HIV Nexus) 
https://www.cdc.gov/hivnexus/hcp/prep/index.html  Apr 2026 

8. Centers for Disease Control and Prevention, HIV Risk Reduction Tool 
https://hivrisk.cdc.gov/can-i-get-or-transmit-hiv-from/ Jun 2022.  

9. Centers for Disease Control and Prevention, HIV Risk and Prevention Estimates 
https://www.cdc.gov/hivpartners/php/riskandprevention/index.html Nov 2024. 

 

Other Resources 
10. Center for HIV Law & Policy, Routes, Risks, and Realities of Infectious Disease 

Transmission, Prevention, & Care: Information & Resources for NYC Prosecutors & Law 
Enforcement Professionals, CHLP et al. 2022 
https://www.hivlawandpolicy.org/resources/routes-risks-and-realities-infectious-disease-
transmission-prevention-care-information  

11. Barré-Sinoussi F, Abdool Karim SS, Albert J, et al. Expert consensus statement on the 
science of HIV in the context of criminal law. J Int AIDS Soc. 2018;21(7):e25161. 
doi:10.1002/jia2.25161 https://pmc.ncbi.nlm.nih.gov/articles/PMC6058263/pdf/JIA2-21-
e25161.pdf  

 
 

https://www.cdc.gov/hiv/causes/index.html
https://www.cdc.gov/hivpartners/php/hiv-treatment/index.html
https://www.cdc.gov/hiv/treatment/index.html
https://www.cdc.gov/hivnexus/hcp/clinical-care/index.html
https://clinicalinfo.hiv.gov/en/guidelines/hiv-clinical-guidelines-adult-and-adolescent-arv/plasma-hiv-1-rna-cd4-monitoring
https://clinicalinfo.hiv.gov/en/guidelines/hiv-clinical-guidelines-adult-and-adolescent-arv/plasma-hiv-1-rna-cd4-monitoring
https://www.cdc.gov/hiv/prevention/condoms.html
https://www.cdc.gov/hivnexus/hcp/prep/index.html
https://hivrisk.cdc.gov/can-i-get-or-transmit-hiv-from/
http://www.cdc.gov/hivpartners/php/riskandprevention/index.html
https://www.hivlawandpolicy.org/resources/routes-risks-and-realities-infectious-disease-transmission-prevention-care-information
https://www.hivlawandpolicy.org/resources/routes-risks-and-realities-infectious-disease-transmission-prevention-care-information
https://pmc.ncbi.nlm.nih.gov/articles/PMC6058263/pdf/JIA2-21-e25161.pdf
https://pmc.ncbi.nlm.nih.gov/articles/PMC6058263/pdf/JIA2-21-e25161.pdf
https://pmc.ncbi.nlm.nih.gov/articles/PMC6058263/pdf/JIA2-21-e25161.pdf
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Appendix B. Mens Rea Considerations 
Mens rea remains an essential component of criminal liability under IC 35-45-21-3. A reckless 
violation constitutes a Class B misdemeanor, while a knowing or intentional violation constitutes 
a Level 6 felony. The knowing mens rea for the felony requires that the defendant’s conscious 
objective was to not comply with IC 16-41-7-1; intentional mens rea requires that the defendant 
was aware of a high probability of their legal obligation to comply with IC 16-41-7-1; while 
reckless requires only plain, conscious, and unjustifiable disregard of the harm that might result, 
involving a substantial deviation from acceptable conduct standards.6 

Questions for defense counsel to consider include: 

● Has the State established the requisite mental state with respect to Element 3?   
● Is there evidence regarding the defendant's understanding of their statutory disclosure 

obligations that may bear on whether the alleged nondisclosure was reckless, knowing, 
or intentional? 

● Did the defendant believe that disclosure had occurred or that the person at risk was 
already aware of their HIV status? 

● Are there statements, communications, or witness testimony relevant to the defendant's 
state of mind? 

● Are there circumstances, including intoxication, mental illness, or cognitive impairment, 
that may bear on the defendant's mental state at the time of the alleged conduct? 

● Does the evidence support a lesser mens rea or negate criminal intent altogether? 

Mens rea should be evaluated in light of all surrounding circumstances, including the nature of 
the relationship, prior communications, evidence relating to disclosure, the defendant's 
understanding of their HIV status and disclosure obligations, and their mental state at the time 
of the alleged conduct. 

Bottom Line: Even where the State establishes knowledge of status, high-risk activity, and 
nondisclosure, it must also prove the culpable mental state required by IC 35-45-21-3. 
Recklessness supports a Class B misdemeanor, while knowing or intentional conduct supports 
a Level 6 felony. 

 

 
6 IC 35-41-2-2 https://iga.in.gov/laws/2025/ic/titles/35#35-41-2-2  

https://iga.in.gov/laws/2025/ic/titles/35#35-41-2-2
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Appendix C. Discovery Checklist 
Defense counsel should consider requesting discovery relevant to each statutory element, 
including knowledge of status, high-risk activity, disclosure or nondisclosure, and mens rea, 
while respecting applicable privileges and confidentiality protections.  
 
Potential discovery requests may include: 

● HIV testing records; 
● Viral load records and laboratory results; 
● Antiretroviral therapy (ART) records; 
● IDOH counseling or notification records; 
● Disease Intervention Specialist (DIS) records,  
● Communications relevant to disclosure or nondisclosure, including text messages, 

emails, and social media communications; 
● Statements made by the defendant, the complaining witness or third parties; 
● Medical or testing records of the complaining witness, where relevant and legally 

obtainable; 
● CDC or other scientific materials relied upon by the State; and 
● Any expert materials the State intends to rely upon regarding HIV transmission risk. 

 
Bottom Line: Defense counsel should also consider whether additional discovery is necessary 
to evaluate the statutory elements and any available defenses. 
 
 
 

Appendix D.  
DTI/FTI Provisions with No Known Enforcement History 
To date, we are unaware of prosecutions or reported enforcement involving the following 
provisions of Indiana’s HIV Disclosure framework:7  
 

● IC 16-41-7-1(a)(2) pertaining to Hepatitis B virus; 
● IC 16-41-7-1(b) and (c) insofar as they pertain to needle-sharing contact or partners; 
● IC 16-41-7-1(c)(1) pertaining to past sexual or needle-sharing partners;8 and 
● IC 16-41-7-1(d)(1), pertaining to causing a third party to notify a person at risk of the 

individual with a communicable disease’s disease status. 
● IC 16-41-7-1(d)(2), requiring the person with HIV to have a duty to inform or cause a 

third party to notify a person at risk of the need to seek health care.  
 

 
7 Schlebecker, P. and Foote, C. 2025 Preliminary Findings: Enforcement of Indiana’s HIV Duty to Inform Law. 
https://actionnetwork.org/user_files/user_files/000/127/803/original/when-sex-is-a-crime-indianas-hiv-
nondisclosure-law-72125.pdf     
8 This is based on the interpretation that a "past partner" refers to anyone who engaged in a high-risk activity before 
they knew they were HIV positive.  

https://actionnetwork.org/user_files/user_files/000/127/803/original/when-sex-is-a-crime-indianas-hiv-nondisclosure-law-72125.pdf
https://actionnetwork.org/user_files/user_files/000/127/803/original/when-sex-is-a-crime-indianas-hiv-nondisclosure-law-72125.pdf
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Appendix E. Suggested Motion and Litigation Tools 
The following motions address issues that arise in FTI cases, especially as they relate to the 
“high-risk activity” element. Not every motion will be relevant in every case, and counsel should 
tailor litigation strategy to the facts and procedural aspects of the case.  

Core Motions 
Early Case Screening / Pleading Motions 

1. Motion to Dismiss – Failure to Allege Statutory “High Risk Activity”  
Argues that the charging information fails to allege facts showing that the defendant 
engaged in “high risk activity” as defined by IC 16-41-7-1(b). The motion challenges charges 
based on vague references to sexual contact, exposure, or nondisclosure where the State 
has not identified conduct that, according to CDC-based standards, bears a significant risk 
of HIV transmission. 

2. Motion for More Definite Statement 
Requests that the State specify the alleged conduct, date or date range, route of exposure, 
partner category, and risk theory it intends to rely on to prove the statutory “high risk activity” 
element. The motion may also seek identification of whether the State relies on allegations 
regarding viral load, treatment status, condom use, PrEP use, needle-sharing conduct, or 
other facts relevant to transmission risk.  This is especially important where the charging 
document uses broad language such as “sexual activity” without identifying the act alleged 
to create significant transmission risk. 

3. Motion to Compel Disclosure of State’s Risk Basis 
Requests disclosure of the State’s scientific, medical, or evidentiary basis for claiming the 
alleged conduct satisfies the statutory definition of “high risk activity.” This may include any 
reliance on CDC guidance, medical consultation, expert opinion, viral load evidence, 
condom use, PrEP use, or other facts bearing on actual transmission risk. 

4. Motion for Pretrial Evidentiary Hearing on "High Risk Activity" 
Requests a pretrial hearing to determine whether the conduct alleged by the State is legally 
capable of satisfying the statutory definition of "high-risk activity." The motion seeks early 
judicial review where the alleged conduct may fall outside the CDC-based standards 
incorporated into the statute. Relevant issues may include transmission routes, scientific 
evidence, and expert testimony. 

5. Motion to Require Proof of Knowledge of Status 
Requires the State to prove that the defendant actually knew of their HIV or HBV status at 
the relevant time. The motion challenges attempts to rely mechanically on health 
department records, testing history, surveillance records, or assumptions from treatment 
history without admissible evidence proving the required mental state. 

6. Motion for Appointment of Expert or Expert Funding 
Requests appointment of, or funding for, a qualified medical, public health, or scientific 
expert where HIV transmission science, viral suppression, CDC guidance, or transmission-
risk assessment are material issues in the case. 
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Evidence Motions: 

7. Motion in Limine – Exclude Status-Only Evidence 
Seeks to prevent the State from introducing HIV status evidence in a stigmatizing, 
inflammatory, or discriminatory manner unless tied to a disputed statutory element. The 
motion argues that HIV status alone does not establish “high risk activity,” transmission risk, 
intent, knowledge, or failure to disclose. The State should not be permitted to invite 
conviction based on fear of HIV, moral judgment, or assumptions regarding transmission 
rather than evidence of the statutory elements. 

8. Motion to Admit HIV Risk-Reduction Evidence 
Affirms that evidence of viral suppression, treatment adherence, condom use, PrEP use by 
the partner, or other risk-reduction facts is relevant to whether the alleged conduct bore a 
significant risk of transmission under the statutory framework. This motion is especially 
important where the State tries to treat disclosure as the only relevant issue. 

9. Motion to Exclude Lay Medical Opinion on HIV Transmission Risk 
Precludes police officers, complaining witnesses, probation officers, jail staff, or other lay 
witnesses from offering unsupported conclusions about HIV transmission risk. The motion 
argues that claims about whether particular conduct could transmit HIV require reliable 
medical or scientific foundation, not fear, assumption, or stigma. 

10. Motion to Exclude Unsupported Expert Testimony on HIV Transmission Risk 
Requests exclusion or limitation of expert testimony not supported by reliable scientific 
principles, current CDC guidance, or accepted medical and epidemiological evidence. The 
motion challenges outdated, speculative, or scientifically unsupported opinions regarding 
HIV transmission. Counsel may seek a reliability hearing where appropriate. 

11. Motion Regarding Sufficiency of Disclosure Evidence 
Targets cases where the central dispute is whether disclosure occurred. The motion argues 
that the State must prove nondisclosure beyond a reasonable doubt and that credibility-
based allegations should be tested against corroborating evidence, timing, prior 
communications, text messages, third-party notification, counseling records, or other facts 
relevant to whether disclosure occurred. 

Trial / Preservation Tools: 

12. Proposed Jury Instruction – Statutory Definition of “High Risk Activity” 
Requests that the jury be instructed on the full statutory definition of “high risk activity,” 
including that the conduct must be sexual or needle-sharing contact epidemiologically 
demonstrated, as determined by CDC, to bear a significant risk of transmitting HIV or HBV. 
This prevents the jury from treating any sexual contact or nondisclosure as automatically 
criminal. 

13. Objection to Pattern Instruction Omitting Public Health Code Elements 
Preserves error where the pattern instruction references violation of IC 16-41-7-1 without 
clearly setting out the substantive elements the State must prove. The objection argues that 
the jury must be instructed on knowledge of status, duty to inform a “person at risk,” and the 
statutory definition of “high risk activity,” not merely told that the defendant violated the 
public health code. 

14. Motion for Judgment on the Evidence 
Argues that the State failed to present sufficient evidence that the alleged conduct met the 
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statutory definition of “high risk activity,” that the defendant knew their status, or that 
disclosure did not occur. This motion should be made at the close of the State’s evidence 
and renewed as appropriate to preserve sufficiency arguments. 

15. Motion to Preserve Statutory Construction and Constitutional Claims 
Preserves arguments that the DTI/FTI framework must be interpreted consistently with 
current CDC-based scientific standards and that vague, stigma-based, or medically 
unsupported applications may raise due process, equal protection, or other constitutional 
concerns.  

Motions Related to Confidentiality, Stigma, and Client Support 
These motions and trial tools are designed to protect the client from unnecessary public 
disclosure, limit stigma-based evidence or argument, prepare for jury bias, and support 
mitigation where appropriate. In Duty to Inform cases, HIV status may be relevant to certain 
statutory elements, but that does not give the State permission to use HIV status, medical 
history, or public health records in a broad, inflammatory, or unnecessary way. 

Confidentiality / Record Protection Motions 

1. Motion to Redact Public Filings / Seal Sensitive Records 
Requests redaction or sealing of HIV status, viral load records, treatment history, health 
department records, partner information, and other sensitive medical details that are not 
necessary for public access to the court file.  
 
This motion is intended to prevent unnecessary collateral harm from public disclosure, 
including stigma, employment consequences, housing consequences, family disruption, or 
community exposure. Counsel should consider this motion early, before sensitive 
information appears in public filings. 

2. Motion for Protective Order / Limited Disclosure of Medical Records 
Restricts who may access, copy, share, or use medical records, public health records, 
witness lists, or other sensitive health information.  
 
The order should limit disclosure to case-related purposes only, prohibit unnecessary 
redistribution, require secure handling of protected information, and address return or 
destruction of sensitive records at the conclusion of the case where appropriate. 

3. Motion for Closed Hearing / Limited Public Access 
Requests limited public access for hearings involving sensitive medical testimony, public 
health records, third-party identities, or disclosure facts.  
 
This motion should be used carefully because courts generally favor open proceedings. It 
may be appropriate where public testimony would unnecessarily expose private medical 
information, identify third parties, or create serious stigma-related harm that outweighs the 
need for unrestricted public access 

4. Motion to Use Pseudonym / Anonymous Filing Where Feasible 
Seeks permission to use initials, pseudonyms, or limited identifying information for the 
defendant, complaining witness, partners, or third parties where disclosure would create 
unnecessary stigma, safety concerns, or public health confidentiality harms.  
 
This tool may be especially useful where filings involve third-party partners, public health 
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records, sexual history, or sensitive disclosure facts. Counsel should frame the request 
narrowly and explain why public identification is unnecessary to resolve the legal issue. 

Stigma / Evidence Control Motions 

5. Motion in Limine to Exclude Stigmatizing Irrelevant HIV Evidence 
Seeks to exclude inflammatory language, irrelevant medical history, generalized fear 
testimony, moral judgment, or HIV-related evidence not tied to a disputed statutory element 
or otherwise admissible purpose.  
 
The State should not be permitted to use HIV status as a shortcut for dangerousness, 
deception, bad character, or moral blame. While HIV status may be relevant to certain 
elements in a Duty to Inform case, HIV-related evidence should be limited to what is actually 
necessary to prove or contest the statutory elements and should be presented in a manner 
consistent with current medical and scientific understanding. 

Jury Selection and Client Support Mitigation Tools 

6. Voir Dire Questions Regarding HIV, Disclosure, Stigma, and Credibility 
Provides proposed questions to identify juror misconceptions about HIV transmission, U=U, 
disclosure, sexuality, drug use, credibility, and assumptions about people living with HIV. 
 
This is a trial tool rather than a traditional motion. Counsel should use voir dire to uncover 
whether jurors assume that HIV is easily transmitted, believe nondisclosure is automatically 
criminal regardless of risk, distrust people living with HIV, or hold stigma-based beliefs that 
could interfere with fair consideration of the evidence.  

7. Motion or Sentencing Proffer Regarding Continuity of Care, Treatment Engagement, 
and Mitigation Evidence 
Seeks consideration of treatment engagement, viral suppression, public health compliance, 
counseling, care linkage, or other mitigation evidence at bond, plea negotiation, sentencing, 
or alternative resolution. 

This tool should be framed carefully. If the client is already in care, the focus should be 
continuity of care, treatment engagement, and stability. If the client needs services, counsel 
may request linkage to care or support as part of mitigation or alternative resolution. The 
motion should avoid implying that a person living with HIV is dangerous, irresponsible, or in 
need of correction merely because of their status.   
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